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Plaintiff and appellant Gary M. Peters appeals from the trial court’sjudgment in

favor of defendants and respondents Farmers & Merchants Bank of Long Beach and




Farmers & Merchants Company of Long Beach (collectively referred to as defendants) and
thetrial court’s prior order enforcing the contractual provision under which the parties
waived theright to ajury trial. Plaintiff contendsthat: (1) thetrial court’sruling that
plaintiff had waived hisright to ajury trial constituted an improper summary adjudication of
defendants’ 19th affirmative defense; (2) the contracts purporting to waive hisright to a
jury trial were unenforceable adhesion contracts; and (3) thetrial court erroneously
broadened the scope of the waiver clause from its limited context in the June 3, 1993, loan
agreement to the other loan agreements that did not contain awaiver clause. Wefind no
error and affirm.1

FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff and his business partner borrowed over $8 million from defendants, in
order to develop a condominium complex and 10,000 square feet of commercial property.
Plaintiff filed an underlying complaint against defendants based on the allegations that: (1)
defendants terminated plaintiff’ s only source of income, thereby ensuring hisinability to
pay back the loan, so that defendants could foreclose on his home; (2) defendants
compelled plaintiff to involuntarily enter into numerous financial transactions based upon
the threat of foreclosing on his home and his partnership property; (3) defendants breached

the contract with plaintiff; and (4) defendants released collateral with equity of over

1 At the outset, we note that plaintiff’ s request to augment the record on appeal was
denied without prejudice on August 30, 2000 by the Court of Appeal, Fourth Appellate
District, Division Three.



$750,000 to plaintiff’s former business partner, and defendant has now recovered part of
that loss by foreclosing against plaintiff’s home.

On June 30, 1999, defendants filed amotion for an order determining that plaintiff
had waived hisright to ajury tria (pretrial motion). The pretrial motion alleged that
plaintiff had signed a promissory note dated June 3, 1993, which contained the following
provision:

“Lender and | hereby waive theright to any jury trial in any action, proceeding, or
counterclaim brought by either Lender or me against the other.” Identical language was
found in adocument entitled “ Change in Terms Agreement,” dated January 31, 1996, and
signed by plaintiff.

In his opposition, plaintiff claimed that the court should deny defendants’ motion
because the contracts which contained the waiver language were adhesion contracts.
Plaintiff claimed that he entered into both agreements * under the threat of foreclosure” by
defendants on his business and personal assets, including his home. Under these
circumstances, plaintiff was not in a position to negotiate the terms of the contracts, but
forced to accept them as drafted by defendants. Plaintiff also claimed that the language was
“hidden in the verbose text” of the June 3, 1993 contract, under a section entitled, “Lender
Rights.” Plaintiff then argued that if the court found that he had waived hisright to ajury
trial, the waiver should only apply to the causes of action that specifically involved the two
contracts at hand. Of the 14 causes of action alleged in the second amended complaint,

only the first two involved the contracts with the waiver language. The other causes of



action were based on disputes concerning other agreements which did not themselves
contain the waiver language.
The pretrial motion came on for hearing on August 24, 1999, and the trial court
ruled that the matter would be tried to the court. The trial, which began on August 25, 1999,
resulted in ajudgment in favor of defendants on each of plaintiff’s causes of action.
Plaintiff now appeals.
ANALYSS

|. Plaintiff Waived His Right to Object to the Alleged Procedural Defect

Plaintiff contends that defendants’ motion for an order determining that plai ntiff had
waived hisright to ajury trial essentially constituted a motion for summary adjudication of
defendants’ 19th affirmative defense. The record does not contain any document
identifying defendants’ 19th affirmative defense; however, we will assume that the defense
was that plaintiff had waived hisright to ajury trial. Plaintiff arguesthat thetrial court
abused its discretion by granting defendants’ pretrial motion, without having met the
requirements of Code of Civil Procedure section 437c, which governs summary judgment
motions. Inhisreply brief, plaintiff argues, conversely, that the trial court improperly
heard the matter as amotion in limine, rather than one for summary judgment.

Defendants filed their pretrial motion requesting that the court determine that
plaintiff had waived hisright to ajury trial. Plaintiff filed an opposition to the motion,
claiming that the contracts containing the waiver clauses were adhesion contracts, that the

waiver language was hidden in the contracts, and that, if the waiver clauses were valid, they



applied only to two specific causes of action. Thus, plaintiff below opposed the substance
of defendants’ motion; he never objected to the motion procedure.

“[A]ppellants cannot raise claims at the appellate level as grounds for reversal if they
did not bring them to the attention of thetrial court.”2 Specifically, “‘[a]n appellate court
will ordinarily not consider procedural defects or erroneousrulings. . . wherean
objection could have been, but was not, presented to the lower court by some appropriate
method. [Citations.]’ [Citation.] Failureto object to the ruling or proceeding isthe most
obvious type of implied waiver. [Citation.]” 3

Here, plaintiff did not raise the issue of the applicability of Code of Civil Procedure
section 437cto defendants' pretrial motion inthetrial court. Similarly, plaintiff never
raised the issue of the alleged improper use of motion in limine procedures until he filed
hisreply brief on appeal. He cannot raise these new claims at thislate date. These
arguments have been waived.

II. The Contractual Waiver of the Right to aJury Tria Was Enforceable

In California, agreements under which partieswaivetheright to ajury trial are

enforceable To be enforceable, “the waiver provision must be clearly apparent in the

contract and its language must be unambiguous and unequivocal, leaving no room for doubt

asto theintention of the parties.”

2 GHK Associates v. Mayer Group, Inc. (1990) 224 Cal.App.3d 856, 872.

3 Inre Marriage of Hinman (1997) 55 Cal.App.4th 988, 1002.

4 Trizec Properties, Inc. v. Superior Court (1991) 229 Cal.App.3d 1616, 1618.
5> Trizec Properties, Inc. v. Superior Court, supra, 229 Cal.App.3d 1616, 1619.



Here, the waiver provision was apparent in the contract, and it is undisputed that the
language is unambiguous and unequivocal. The question at issue is whether the contracts at
hand were unenforceabl e adhesion contracts.

A. Standard of Review

““Where the ruling that is the subject of appeal turns on thetrial court’s
determination of disputed facts, the appropriate standard of review on appeal is* sufficiency
of the evidence.” Evidenceissufficient if thereis* substantial” evidence to support the
ruling. ... [Citation.] Itisan oftrepeated rule that an order challenged on apped ‘is
presumed correct and all intendments and presumptions are indulged to support the order
on mattersto which the record is silent. It is appellant’ s burden to affirmatively
demonstrate error and, where the evidence isin conflict, [the appellate] court will not
disturb thetrial court’sfindings. [Citations.]’ [Citation.]”©

B. The Jury Waiver Provisions Were Enforceable

An adhesion contract is defined as “‘ a standardized contract, which, imposed and
drafted by the party of superior bargaining strength, relegates to the subscribing party only
the opportunity to adhere to the contract or reject it.” [Citation.]” 7 Here, plaintiff has made
no showing that defendants had superior bargaining strength. Thereis no apparent reason
why plaintiff could not have negotiated the terms of the agreements, or why he could not

have rejected the agreements and sought aloan elsewhere.

6 Cochran v. Rubens (1996) 42 Cal . App.4th 481, 486.
7 Grahamv. Scissor-Tail, Inc. (1981) 28 Cal.3d 807, 817.



However, even assuming the contracts were adhesive, there is no reason why the jury
trial waiver provision should not be enforced. “[A] contract of adhesion isfully
enforceable according to itsterms [citations] unless certain other factors are present which,
under established legal rules. . . operate to render it otherwise.” 8 “Generally speaking,
there are two judicially imposed limitations on the enforcement of adhesion contracts or
provisionsthereof. Thefirst isthat such acontract or provision which does not fall within
the reasonabl e expectations of the weaker or ‘adhering’ party will not be enforced against
him. [Citations.] The second—a principle of equity applicableto all contracts generally—
isthat a contract or provision, even if consistent with the reasonable expectations of the
parties, will be denied enforcement if, considered in its context, it is unduly oppressive or
‘unconscionable.” [Citations.]”®

Here, we cannot conclude that the waiver provision did not fall within plaintiff’s
reasonable expectations. “Among the factors which strongly affect the assessment whether
the contract was within the reasonabl e expectation of the ‘adhering’ party are notice, and
the extent to which the contract affects the public interest.” 10 Thejury tria waiver was
clearly written in the contracts. Plaintiff claimsthat the language was “hidden” in the text

of the contract. However, areview of these papers reveals that each of these documents

8 Grahamv. Scissor-Tail, Inc., supra, 28 Cal.3d 807, 819-820, footnote omitted.
9 Grahamv. Scissor-Tail, Inc., supra, 28 Cal.3d 807, 820.
10 Allan v. Show Summit, Inc. (1996) 51 Cal.App.4th 1358, 1375-1376.



was only one page long!! and the waiver clause was printed in the same size type as the rest
of the text. The notice here was certainly adequate to make plaintiff aware that the parties
were waiving their rightsto ajury trial.

Plaintiff further claims that the “F& M representative presented [him] the
agreements, did not review the terms and conditions of the agreements with [him] and [he]
did not have an opportunity to consult counsel before signing them.” However, thereisno
reason why plaintiff could not have read and understood the contracts, and particularly the
jury trial waiver clauses. Plaintiff was an experienced real estate developer, who had been
doing business amicably with defendants for eight to nine years. Moreover, “‘[i]t iswell
established, in the absence of fraud, overreaching or excusable neglect, that one who signs
an instrument may not avoid the impact of itsterms on the ground that he failed to read the
instrument before signing it.” [Citations.]” 12 There were no allegations of fraud, and the
record establishes that plaintiff signed both documents, having “read and understood all of
the provisions’ of the agreements. We see no reason why plaintiff should not have been
aware of the terms of the contracts that he signed.

Furthermore, there was no evidence of oppression. Plaintiff claimsthat he wasin no
position to bargain concerning the terms of either agreement. He also claims that the
circumstances were oppressive, in that he was “forced to enter into additional agreements

with [defendants] or fall victim to [defendants’] threat to [foreclose] on his business and

11 The document dated January 31, 1996, actually has a second page; however, the
second page is merely the signature page. The entire text of the agreement is contained in
thefirst page.



personal assets.” Plaintiff characterizesthe situation asif he only entered into the
agreements because defendants threatened to foreclose on his home and business assets.
However, the record establishes that plaintiff asked defendants for theloan. . Plaintiff
wrote aletter to defendants, dated March 26, 1993, thanking them for their ongoing
relationship of eight to nine years, and asking defendants to consider lending him further
fundsto “rearrange [his] financial position.” Moreover, plaintiff was the party who offered
to “put up [his] personal residence,” aswell as another building, as collateral for the loan.
In his next letter to defendants, dated April 1, 1993, plaintiff stated: “My offerto F & M
Bank still stands. | will pledgemy house. ...” Theletter further statesthat “[i]n the event
that Bob [Horne, plaintiff’s former business partner] feelsthat | am uncooperative with him,
and F & M Bank agrees, | will either adjust or F & M Bank can foreclose on my house and
all other assets.” (Italicsadded.) Thefirst loan agreement at issue was signed by plaintiff,
and was dated June 3, 1993. Thus, plaintiff wrote these |ettersto defendants just prior to
them giving him the loan.

Therefore, even assuming the contracts were adhesive, there was no apparent
surprise asto the terms or evidence of oppression. Thus, there is no reason why the jury
trial waiver should not be enforced.

I1l. The Trial Court Properly Proceeded With a Court Trial on All Causes of Action

Plaintiff contendsthat, if the jury trial waiver was enforceable, only the first and

second causes of action would fall within the purview of the waiver, because those were the

[footnote continued from previous page]

12 Allan v. Show Summit, Inc., supra, 51 Cal.App.4th 1358, 1376.



only causes of action that were based on the June 3, 1993 agreement. Plaintiff asserts that
“ the unconscionability of the waiver clause [was shown in] the trial court’s broadening of

the waiver clause from its limited context in the June 3, 1993 loan agreement to al of the

other loan agreements that did not contain the waiver clause.”

Plaintiff’ s assertion is unsupported by any legal authority whatsoever. “‘[E]very
brief should contain alegal argument with citation of authorities on the points made. |If
none is furnished on a particular point, the court may treat it as waived, and pass it without
consideration. [Citations.]’ [Citations]” 13

Nonethel ess, we find that the waiver clause was enforceable and applicable to all of
the causes of action between the two parties. The waiver language was unambiguous and
unequivocal 14 Thewaiver clause stated: “Lender and | hereby waive theright to any jury
trial in any action, proceeding, or counterclaim brought by either Lender or me against the
other.” (Italics added) Nothing in the express language of the waiver clause limits its effect

solely to the June 3, 1993 or the January 31, 1996 agreements.

13 people v. Stanley (1995) 10 Cal .4th 764, 793.
14 Trizec Properties, Inc. v. Superior Court, supra, 229 Cal.App.3d 1616, 1619.
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DISPOSITION

The judgment is affirmed.
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